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The vast majority of the 375 American Indian trea-ties created between the tribes and the federal gov-
ernment that are recognized by the Department of State 
(Ratified Indian Treaties, 1722-1869, 1966) has been cited in 
the opinions of the United States Supreme Court (Bern-
holz, 2004a and 2007) and in the lower level of the federal 
court system, i.e., below the Supreme Court (Bernholz, 
2007). Only a small number—80 instruments—has never 
been referenced in the opinions of any federal court (Ber-
nholz, 2001 and 2002; Bernholz and Weiner, 2005).
The presence of 428 citations to 131 ratified Indian 
treaties or supplementary treaties found in 246 State 
court opinions for the years 1800 to 2004 (Bernholz and 
Weiner, 2005) signals a vast array of litigation that fre-
quently demonstrated unending gathering rights en-
counters at the State as opposed to the federal level. 
Fishing, hunting, and/or gathering rights have yet to be 
clearly determined for a number of tribes, and the trea-
ties that these groups co-signed with the federal gov-
ernment in the eighteenth and the nineteenth centuries 
have begun, within the last half century, to appear more 
frequently before all jurisdictions.
Yet, before statehood, the Territorial courts—initially 
created by the Northwest Ordinance (Carter, 1934b, pp. 
39-50) and subsequently empowered by the organic act 
for each Territory1—had the responsibility of adjudicat-
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Abstract
Before statehood, the Territorial courts—empowered by the legislation that created each Territory—
had the responsibility of adjudicating many questions, including those arising over the interpretation 
of American Indian treaties. This article identifies 150 citations, to 79 ratified Indian treaties or supple-
mental articles, in 55 opinions between the years 1846 and 1909 before 12 Territorial court systems. The 
cases listed here mark the significance of these documents before these and later courts; many of these 
proceedings foreshadowed some of today’s dilemmas between the tribes and others.
1
1 Farrand (1896, pp. 3-8) has a history of the propositions to transfer western lands to the federal government that predated the Northwest Ordinance. 
The following list—adapted from Carter (1934a)—identifies the initial date, territorial legislation, and final statehood date for each Territory in 
the Table.
The search results for North Dakota and for South Dakota were identical, since these two States were created from the same Dakota Territory on 
2 November 1889. The State of Oklahoma was formed from the Indian Territory, the Unassigned Lands, and the Public Land Strip or “No Man’s 
Land” (34 Stat. 267). See Jackson and Adams (1978) for the locations of these and other Territories. Gannett (1900) supplies boundary data. Carter 
(1945a), the first Editor of The Territorial Papers of the United States, offers a useful summary for the overall territorial system. A later paper (Carter, 
1955) speaks more to the Territorial Papers project itself and remarked about its organization: “Papers relating to the public lands and to Indian 
Territory Territorial Date Statutes at Large Statehood Date
Arizona 24-Feb-1863 12 Stat. 664 14-Feb-1912
Dakota 2-Mar-1861 12 Stat. 239 2-Nov-1889
Idaho 3-Mar-1863 12 Stat. 808 3-Jul-1890
Indian/ 30-Jun-1834 4 Stat. 729 16-Nov-1907
Oklahoma 2-May-1890 26 Stat. 81 
Iowa 12-Jun-1838 5 Stat. 235 28-Dec-1846
Kansas 30-May-1854 10 Stat. 277 29-Jan-1861
Montana 26-May-1864 13 Stat. 85 8-Nov-1889
New Mexico 9-Sep-1850 9 Stat. 446 6-Jan-1912
Utah 9-Sep-1850 9 Stat. 453 4-Jan-1896
Washington 2-Mar-1853 10 Stat. 172 11-Nov-1889
Wyoming 25-Jul-1868 15 Stat. 178 10-Jul-1890
2 Ch a r les D. Be r n h o l z (2009)—amer i C an in D i a n Tr ea Ti es i n Th e Te r r iTo r i a l Co u rT s 
ing questions arising over the interpretations of treaty 
parameters. It is important to note that the Revised Stat-
utes of the United States, in volume 18 of the Statutes at 
Large, include sections devoted specifically to “The Ter-
ritories” that define the general structure of the judicial 
systems, as well as, through Chapter 2, the specific pro-
visions applicable to individual Territorial jurisdictions. 
Of particular value for the current analysis, however, is 
section 1839—the very first in Chapter 1 of Title XXIII—
that states (18 Stat. 325): “Nothing in this Title shall be 
construed to impair the rights of person or property per-
taining to the Indians in any Territory, so long as such 
rights remain unextinguished by treaty between the 
United States and such Indians, or to include any Terri-
tory which, by treaty with any Indian tribe, is not, with-
out the consent of such tribe, embraced within the terri-
torial limits or jurisdiction of any State or Territory; but 
all such territory shall be excepted out of the boundar-
ies, and constitute no part of any Territory now or here-
after organized until such tribe signifies its assent to 
the President to be embraced within a particular Terri-
tory.” This commitment to previous treaty making with 
the tribes was in turn reinforced by section 1840 (18 Stat. 
326): “Nor shall anything in this Title be construed to af-
fect the authority of the United States to make any reg-
ulations respecting Indians of any Territory, their lands, 
property, or rights, by treaty, law, or otherwise, in the 
same manner as might be made if no temporary govern-
ment existed, or is hereby established, in any such Ter-
ritory.” The resulting standards for this array of court 
systems created, according to Blume and Brown (1962a, 
p. 51), the “third judicial system” that “differed signifi-
cantly from both the state judicial systems and the fed-
eral judicial systems in that it served all the purposes 
of state courts, and at the same time handled all federal 
matters requiring judicial attention in the territories.”2
The cases listed in the Table point out the significance 
of these documents in these courts, before the creation 
of a dozen new States. Guice, for example, describes the 
Supreme Courts in the Territories of Colorado, Mon-
tana, and Wyoming between 1861 and 1890, and shows 
that justices in Wyoming and Montana “found them-
selves involved in nearly every aspect of Indian rela-
tions” (1972, p. 139). In a later publication, Guice (1973) 
spoke more generally to the issue of the creation—and 
of the difficulties in the operations—of Territorial Su-
preme Courts. The Table contains three cases from 1872, 
1881, and 1888 that appeared before the Supreme Court 
of Montana Territory, and two cases dated 1878 and 
1888 from the Supreme Court of Wyoming Territory. 
Together, the opinions of these five cases contain 18 ci-
tations to 16 treaties signed between 1784 and 1868, vir-
tually the entire period of these transactions with the 
tribes after the Revolutionary War.3
Lamar conveyed the history of Dakota Territory be-
tween 1861 and 1889 (1956) and for the territories of Ar-
izona, Colorado, New Mexico, and Utah for the inter-
val 1846 to 1912 (1966). With respect to the court system 
affairs were materially reduced by selection, but documents from these groups were chosen whenever they seemed to contribute to the main 
theme” (p. 514). More succinctly, Carter (1945b, p. 129) declared: “The principal explanation for this lesser relative emphasis is that Indian affairs 
transcended territorial boundaries; an Indian problem would have existed and there would have been documents relating to it if no territorial 
organizations had ever been established.” This absence is quite clear upon the examination of the index for the volume on the Northwest Territory 
and its comparison to that found in the Alabama Territory publication: there are many entries under the subject headings of “Indian treaties” and 
“Indians” in the former (Carter, 1934b, p. 673), but relatively few examples for these two topics in the latter (Carter, 1952, pp. 807-808). The latter, 
though, has a section on “Indian trading factories,” because this system was highly developed only after about 1800 (Way, 1919).
2 Surrency (2002, pp. 445-467) has a chapter on the territorial courts. Their legal development was diverse. Spence (1963), for example, describes 
the court in Montana Territory; Bintliff (1994) offers a complete history of the Colorado Territory system; Hoffheimer (1995) remarks upon the 
arrangement in Mississippi Territory; Creel (2002) speaks of the United States Court for the Indian Territory; and Vandervest (2003) comments 
on law within Wisconsin Territory. Wisconsin is particularly important because the standardized model for future territories started with An Act 
establishing the territorial government of Wisconsin (1836); these principles are reflected in the Revised Statutes of the United States. The index for 
the Territorial Papers of the United States volume on the early years in Wisconsin (Bloom, 1969, p. 1332) has a rich list of entries for “Indian treaties.” 
Farrand (1900), in a discussion of the operational difference between a “territory” and a “district” that pivoted on the attainment of statehood 
by the former, noted that “twenty-eight territories have been organized, all but three of which have become states and members of the Union.” 
A footnote to his comment indicated that the exceptions were, at that time, “New Mexico, Arizona and Oklahoma, all of which seem likely to be 
allowed to organize as states in the near future” (p. 677). Besides New Mexico and Oklahoma, Blume and Brown (1962a, p. 51) identified thirteen 
other territories that followed the Wisconsin model. They were, in the order of their establishment: Iowa, Oregon, Minnesota, Utah, Washington, 
Kansas, Nebraska, Colorado, Nevada, Dakota, Idaho, Montana, and Wyoming. Nine court systems were formed in a manner different from 
that of the Wisconsin format – Arizona, Alaska, Indian Territory, Hawaii, Puerto Rico, the Philippines, the Canal Zone, the Virgin Islands, and 
Guam. Blume and Brown (1962b, pp. 468-469) also spoke of the unifying influences within these territorial systems. Besides the original states, 
only California, Kentucky, Maine, Texas, and Vermont never had a territorial government (Carter, 1945a, p. 1110); Blume and Brown (1962b) 
add West Virginia to, and exclude Maine from, this list. In terms of sheer years of operations, Smurr (1970, p. 10), in his analysis of this array of 
courts, noted that “[b]y 1900, the twenty-eight continental Territories had accumulated a total of more than five-hundred years of governmental 
experience. A system which lasted so many years had to leave some trace in public law.” Carter (1934a) provides a list of territorial officials for 
the years 1789 to 1872.
3 The first of these cited instruments is ratified treaty number 9, the Treaty with the Six Nations, 1784 (Kappler, 1904, pp. 5-6), while the last is ratified 
treaty number 373, the Treaty with the Eastern Band of Shoshoni and Bannock, 1868 (pp. 1020-1024). There is only one United States treaty with the 
tribes that predates the Six Nations document (the Treaty with the Delawares, 1778; pp. 3-5), and one that postdates Shoshoni and Bannock (the Treaty 
with the Nez Perces, 1868; pp. 1024-1025).
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of the former, he noted that the Dakota Herald had de-
clared, in January 1873, “the courts of the Territory are 
recognized as the most inferior in the entire Northwest” 
(1956; pp. 138-139). Nonetheless, there are ten cases in 
the Table for the Supreme Court for the Dakota Terri-
tory. A total of seventeen cases in the Table appeared in 
the territorial Supreme Courts of Arizona, New Mexico, 
and Utah during the time interval reported in Lamar’s 
second publication, even though “[m]ore often than not, 
territorial appointees after 1865 were political hacks, de-
feated congressmen, or jobless relatives of congressmen 
and cabinet members. These appointees owed their loy-
alty neither to the territory nor to the branch of govern-
ment they represented. Thus a territorial judge whose 
appointment came through a powerful senator could 
thumb his nose at the Justice Department, which theo-
retically had jurisdiction over his actions” (1966; p. 13).
Pomeroy’s 1947 monograph served for decades as 
virtually the only analysis of territorial administration, 
particularly for the years between 1861 and 1890, but his 
chapter entitled “Territorial Justice” describes the very 
unique character of each judicial system as “one of the 
weakest parts of the territorial situation” (p. 61). Part 
of the blame for this was the difficulty of applying le-
gal processes, developed in the eastern United States, to 
courts in the West.4 Another aspect of difficulty was the 
result of the opinion of Chief Justice Marshall, in an ad-
miralty case from Florida—American Insurance Company 
v. Canter (1828)—that territorial courts were legislative 
courts rather than constitutional ones.5 Further, increas-
ing populations required that territorial courts address 
larger jurisdictions, and this meant that local, as op-
posed to federal, interests held more sway in the eyes of 
the court.6 These components were not fixed, however, 
and there was an ebb and flow of the actual power of 
justices of the peace and, particularly, of probate judges 
when compared to that of federally appointed district 
judges (pp. 58-59).
Indian affairs were affected by these developments 
in the territorial courts. The creation of the Department 
of the Interior in 1849 transferred Indian administration 
from the War Department to this new agency.7 As a way 
to both save money and handle, in a local manner, a fed-
eral issue, a Territorial Governor frequently served as 
Superintendent of Indian Affairs in his territory. Isaac 
I. Stevens was one example; he arrived in Washington 
Territory in 1853, after a career as a military engineer 
and his responsibilities included those of the Territo-
rial Governor as well as his ex officio role as Superinten-
dent of Indian Affairs (Hill, 1974, pp.193-200).8 Pomeroy 
noted that, for governors without this combined task—
such as John C. Fremont in the Arizona Territory—the 
task of Indian administration was impossible (1947, p. 
17). Independent agents began, in the early 1870s, to re-
4 The task before the courts of the “wild West” perplexed those in the east. The United States Attorney General, in his Annual Report for 1889, 
pleaded for more appropriations – to the tune of $1 million for payment to witnesses – for the Territorial courts in Indian Territory and as just one 
indication of “the vast criminal business of that district” (Annual Report of the Attorney-General of the United States for the Year 1889, 1889, p. xxii). 
An Act making appropriations for sundry civil expenses of the Government for the fiscal year ending June thirtieth, eighteen hundred and ninety, 
and for other purposes (1889, p. 978) had allocated $900,000 for this specific expense. The fee rates for witnesses had been established in 1853 by 
An Act to regulate the fees and costs of the allowed Clerks, Marshals, and Attorneys of the Circuit and District Courts of the United States, and for 
other purposes (1853, p. 167): “For each day’s attendance in court, or before any officer pursuant to law, one dollar and fifty cents, and five cents 
per mile traveling from his place of residence to said place of trial or hearing, and five cents per mile for returning.”
5 This case is known as well under the name of American Insurance Company v. 356 Bales of Cotton. Chief Justice Marshal declared that “These Courts, 
then, are not constitutional Courts, in which the judicial power conferred by the Constitution on the general government, can be deposited. They 
are incapable of receiving it. They are legislative Courts, created in virtue of the general right of sovereignty which exists in the government, or 
in virtue of that clause which enables Congress to make all needful rules and regulations, respecting the territory belonging to the United States. 
The jurisdiction with which they are invested, is not a part of that judicial power which is defined in the 3d article of the Constitution, but is 
conferred by Congress, in the execution of those general powers which that body possesses over the territories of the United States” (1828, p. 545). 
In general, this structural question within the federal court system has yet to be solved (Redish, 1983; Saphire and Solimine, 1988; Lawson, 1990). 
Farris (1941) addressed the rather complicated history of the territorial court system in Florida.
6 See Wade (1879) for an interesting, territorial citizen’s perspective of territorial government and governance. Wade served for sixteen years as 
Chief Justice of the Montana Territorial Supreme Court (Malone, 1943, vol. 19, pp. 305-306 has a brief biography). Neil (1964) created a very 
complete summary of post-Civil War territories. With regard to the issue of population changes within a territory, Gittinger (1917, pp. 176-
177) reported on the flood of whites into Indian Territory: “In 1881, those with permits from the Indian authorities were said to number fifteen 
thousand… In 1884 the number of outlanders living among the Indians of the Five Civilized Tribes was estimated to be thirty-five thousand, 
many of whom were intruders.”
7 An Act to establish the Home Department, and to provide for the Treasury Department an Assistant Secretary of the Treasury, and a Commissioner 
of the Customs (1849, p. 395) states, in section 5, that “the Secretary of the Interior shall exercise the supervisory and appellate powers now 
exercised by the Secretary of War, in relation to all acts of the Commissioner of Indian Affairs.”
8 The treaty making capabilities of Stevens and of the Superintendents of Indian Affairs in the Territories of Oregon, Utah, and New Mexico were 
suspended in 1857 (An Act making appropriations for the current and contingent expenses of the Indian Department and for fulfilling treaty 
stipulations with various Indian tribes, for the year ending June thirtieth eighteen hundred and fifty-eight, 1857). The entire superintendency 
program was phased out – on 3 March 1871 – and this was echoed in the same Act by the termination of treaty making with the tribes: “hereafter 
no Indian nation or tribe within the territory of the United States shall be acknowledged or recognized as an independent nation, tribe, or power 
with whom the United States may contract by treaty” (An Act making appropriations for the current and contingent expenses of the Indian 
Department, and for fulfilling treaty stipulations with various Indian tribes, for the year ending June thirty eighteen hundred and seventy-two, 
and for other purposes, 1871, p. 566).
4 Ch a r les D. Be r n h o l z (2009)—amer i C an in D i a n Tr ea Ti es i n Th e Te r r iTo r i a l Co u rT s 
port directly to the Commissioner of Indian Affairs and 
the opportunity to coordinate more closely the needs of 
the tribes and of the territories and of the federal gov-
ernment was lost (p. 18). Nevertheless, the territorial 
courts were left to address questions arising from trea-
ties previously signed with the tribes.9
An Exemplar
Jordan v. Goldman (1893), before the Supreme Court of 
Oklahoma Territory, is of particular note in demonstrat-
ing the scope of treaty making with the tribes. Twenty-
five treaties or supplemental articles 10 were referenced 
in this suit, including 17 individual Cherokee treaties 
from the years between 1785 and 1866. The case con-
cerned the rights of the Cherokee nation in the Cherokee 
Outlet, in light of its use as more than solely an “out-
let” as defined in the treaties between the Cherokee and 
the federal government.11 Jordan and the other plain-
tiffs from the Outlet had operated a quarry and had 
farmed within the Outlet, and were to be ejected by the 
Army. Plaintiffs sought an injunction against Goldman, 
the commanding officer of the Army unit. His counsel 
cited United States v. Cook (1873, p. 594), a case concern-
ing the cutting of timber for sale by the Oneida Indians 
in Wisconsin, to demonstrate that “Indians [have] only 
a right of occupancy in the lands” and could not harvest 
the timber. In addition to referring to the complete his-
tory of treaty negotiations between the Cherokee and 
the federal government, the defense reinforced its argu-
ment with §2116 of the Revised Statutes (18 Stat. 369) that 
forbade such leases of Indian lands for whatever rea-
son without the consent of the federal government. Ed-
ward B. Green, the Chief Justice of the Supreme Court 
of Oklahoma Territory, noted in the Jordan opinion that 
the Treaty with the Cherokee, 1835 (Kappler, 1904, pp. 439-
448; ratified treaty number 199 in the Table) had been 
quite clear in adding 800,000 acres “as part of the per-
manent home” of 7 million acres allocated for this pur-
pose. He added that “[i]f the six million acres in the 
Cherokee Outlet could have been used for the purpose 
of a home, there would have been no necessity for the 
purpose of the additional lands” (p. 449). Thus, usage 
of the Outlet lands for anything other than as a perma-
nent outlet west would have violated the distinction be-
tween it and a permanent home for the Cherokee. Fur-
ther, a later punitive treaty with the Cherokee following 
the Civil War required the tribe to allow the federal gov-
ernment to “settle any civilized Indians, friendly with 
the Cherokees and adjacent tribes, within the Chero-
kee country, on unoccupied lands east of 96º” (Kappler, 
1904, p. 946).12 Green considered this as “effectively de-
stroying the use of the outlet as an outlet to the Cherokee 
Nation” (p. 452; emphasis original), and thus the lands 
reverted to the United States. The requested injunction 
was denied, but this case illuminates the careful and ex-
tensive use of treaties in such proceedings, even at the 
Territorial level.13
The Table and Case Selection
Each State’s database in the LexisNexis option of 
Academic Universe was searched for the two words 
“treaty” and “Indian,” and the search was bound with 
the date of statehood. For example, a search within the 
“Oklahoma” resource would have a terminal date of 
“11/16/1907,” the date on which Oklahoma was admit-
ted into the Union upon the proclamation of President 
Theodore Roosevelt (Peery, 1934). In addition, those 
cases from any State court system that cited any recog-
nized Indian treaty were retrieved by using each trea-
ty’s Statutes at Large reference 14 to identify case entries 
9  Each of the acts of Territorial legislation denoted in the Statutes at Large column in the footnote table above contains specifications for the judicial 
systems to be created in each Territory. The lone exception is for the creation of United States courts in Indian Territory. The establishment of this 
judicial system occurred in 1889 (25 Stat. 783), half a century after the Indian Intercourse Act of 1834 (4 Stat. 729) initially created the Territory. The 
Public Land Strip was appended to Indian Territory by this act and jurisdiction for it was assigned to the Eastern District of the State of Texas 
(25 Stat. 783, 786). See Williams (1911) for a discussion of the judicial history of Oklahoma.
10  Supplemental articles were adjustments to the parameters of a treaty, frequently made as quickly as the same or the next day. These components 
were not assigned ratified treaty numbers by the Department of State, but each has a Statutes at Large entry. In the Statutes at Large and in 
Kappler, most of the supplemental articles have been appended to the original treaty entry (Bernholz, 2008). In the Table, two supplemental 
articles to two Cherokee treaties – the 1792 Additional Article To the Treaty made between the United States and the Cherokees on the second day of 
July, one thousand seven hundred and ninety-one (Kappler, 1904, pp. 32-33; supplemental article 18.1 in the Table) and the 1807 Elucidation of a 
convention with the Cherokee Nation (pp. 91-92; supplemental article 53.1 in the Table) – were cited in the opinion for Jordan v. Goldman (1893). 
The paired treaty-supplemental article texts are also available at http://digital.library.okstate.edu/kappler/Vol2/treaties/che0029.htm and at 
http://digital.library.okstate.edu/kappler/Vol2/treaties/che0090.htm, respectively.
11  “The United States, further guarantee to the Cheerokee nation, a perpetual outlet west and a free and unmolested use of all the country lying 
west, of the western boundary of said seven millions of acres, as far west as the sovereignty of the United States and their right of soil extend” 
(Treaty with the Western Cherokee, 1833; Kappler, 1904, p.387; ratified treaty number 182 in the Table).
12  The Treaty with the Cherokee, 1866 (Kappler, 1904, pp. 942-950; ratified treaty number 358 in the Table). This treaty also commented upon the 
“United States court to be created in the Indian Territory” (p. 944).
13  Two of the Territorial suits listed in the Table went on to appear before the United States Supreme Court. Fackler v. Ford (1858; Kansas Territory) 
was heard as Fackler v. Ford (1861), and United States v. Crow Dog (1882; Dakota Territory) formed the basis of Ex parte Crow Dog (1883).
14  Volumes of the Statutes at Large are now available on the Library of Congress’s Century of Lawmaking for a New Nation page at http://memory.
loc.gov/ammem/amlaw/lwsl.html. The texts of all treaties, cited in the Table, are available at this site.
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in the “Federal & State Cases” option of the full Lexis-
Nexis online database. The Web-based Westlaw Campus 
suite was interrogated for all Statutes at Large references 
as well. Each of the returned opinions was examined for 
reference to recognized Indian treaties. In this manner, 
the following Table identifies 55 opinions in 12 Territo-
rial court systems 15 for the years 1846 to 1909 that made 
150 references to 79 ratified Indian treaties or supple-
mental articles.16
The Table is an aggregate of the following data:
•	 The ratified treaty number, assigned by the Depart-
ment of State,17 of each of the relevant treaties that 
has been cited in the opinion of any Territorial court. 
Supplemental articles that affected the parameters of 
previous instruments are identified by decimal addi-
tions to the affected treaty’s ratified treaty number; 
•	 The name(s) of the participating tribe(s), with an ex-
pansion of the “etc.” found in the titles of many trea-
ties in Kappler’s work into a complete list of parties. 
For example, ratified treaty number 23 is the Treaty 
with the Wyandot, etc., 1795 (Kappler, 1904, pp. 39-45) 
and the entry for this document in the Table identi-
fies as signatories the Wyandot as well as the Dela-
ware, Shawnee, Ottawa, Chippewa, Potawatomi, 
Miami, Eel River, Wea, Kickapoo, Piankashaw, and 
Kaskaskia. Similarly, ratified treaty number 9 is the 
Treaty with the Six Nations, 1784 (Kappler, 1904, pp. 5-
6) and the complete entry for this instrument lists the 
Cayuga, Mohawk, Oneida, Onondaga, Seneca, and 
Tuscarora;
•	 The signing date of the treaty or supplemental arti-
cle, taken from each document’s entry in volume 2 of 
Kappler’s Indian Affairs: Laws and Treaties (1904);
•	 The instrument’s page number in Indian Affairs: Laws 
and Treaties;
•	 The Statutes at Large citation for the treaty or supple-
mental article;
•	 The case title and year of the citing Territorial court 
case;
•	 The reporter citation for this case;18 and
•	 The Territorial court in which the citation appeared.
Conclusions
These cases were very much a harbinger of later ac-
tions taken before the State judicial systems created from 
each of these territories. Pomeroy, in his analyses of the 
territories within a federal system (1944 and 1947), com-
mented that “After the men to whom territories meant 
Kansas and Nebraska, and before those to whom they 
meant Hawaii and Puerto Rico, there came a generation 
to which territories meant Indian wars and mines, fu-
ture congressmen and present patronage, but not a great 
constitutional and administrative problem” (1947, pp. 1-
2). Within this climate, “[t]he organization of the judicial 
system in the territories was simple” (p. 51), with territo-
rial judges serving as district and as Territorial Supreme 
Court members. Opinions were liable to appeal before 
the United States Supreme Court, but Farrand (1896, p. 
45) considered that “[t]he greatest uniformity…always 
existed in the judicial systems of the various Territories, 
owing to their common subordination to the Supreme 
Court of the United States.”
Indeed, Ward (1888) conveyed, in the very midst of 
the transition of many Territories to statehood, that terri-
torial citizens harbored many local complaints precisely 
because of federal control of their pre-statehood lives. 
One of his remarks will suffice: “They are not allowed 
to make their own Constitutions, but Congress provides 
an Organic Act, which may or may not be always suited 
to local needs” (p. 52). He advocated for the Territories 
“the same power that States within the Union now have 
to elect all their own officers, and make and execute their 
own laws” (p. 57; emphasis added). As the Territory/
Statehood list at footnote 1 illustrates, there were many 
such areas of the country struggling under these diffi-
cult federal directives. Two examples will demonstrate 
the difficulties that faced the Territorial courts systems.
Cases within the Territory of Oklahoma were partic-
ularly numerous. The Table shows that proceedings be-
fore the Supreme Court of Oklahoma Territory and the 
United States Court of Appeals for the Indian Territory 
accounted for 92, or over 60%, of the entries.19 A total 
of 50 different treaties or treaty adjustments were ref-
15  The United States Court of Appeals for the Indian Territory was created in 1895 (28 Stat. 693), and the first case reported in Indian Territory 
Reports was Severs v. Northern Trust Co., decided on 15 February 1896. Other than those instances (Ncases = 17) in this venue, each of the other 
cases in the Table appeared before a Territorial Supreme Court. The Territories, and number of cases heard, were Arizona (N = 2); Dakota (N 
= 9); Idaho (N = 4); Iowa (N = 1); Kansas (N = 1); Montana (N = 3); New Mexico (N = 3); Oklahoma (N = 10); Utah (N = 2); Washington (N = 1); 
and Wyoming (N = 2).
16  Three of the eleven early cases in the Table were cited in Rapalje’s Digest of Federal Decisions and Statutes (1880) that identifies cases before 
Territorial courts for the years prior to 1880. Two of these proceedings – United States v. 196 Buffalo Robes (1872) and Clark v. Bates (1874) – appear 
under his “Indians” heading (pp. 292-293), while the third case (Webster v. Reid [1846]) is in the “Treaties with Indians” section.
17  See Ratified Indian Treaties, 1722-1869 (1966).
18  There are some very specialized Territorial reporters in this list: the Dakota Reports (1867-1889, 6 volumes); the Indian Territory Reports (1896-
1907, 7 volumes); McCahon’s Reports (Kansas Territory, 1858-1868, 1 volume); the Morris Reports (Iowa Territory, 1839-1846, 1 volume); and the 
Washington Territory Reports (1854-1888, 3 volumes).
19  See Bernholz (2004b) for access to these specific cases. They were reported in Indian Territory Reports, a seven-volume compilation of opinions, 
between February 1896 and September 1907, of the United States Court of Appeals for the Indian Territory.
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erenced during the 14 years between the first instance 
before the Supreme Court of Oklahoma Territory—Jor-
dan v. Goldman (1893)—and the final one prior to state-
hood, De Graffenreid v. Iowa Land & Trust Co. (1907). In-
terwoven with the other cases before this jurisdiction, 
the United States Court of Appeals for the Indian Ter-
ritory heard roughly half the total number of cases be-
tween 1896 (McCurtain v. Grady) and 1905 (Dick v. Ross). 
In a direct comparison with the post-statehood proceed-
ings before the Oklahoma Supreme Court, Bernholz and 
Weiner (2005) found 47 cases citing 34 treaties or sup-
plements between the years 1908 and 2004.
Blume and Brown (1962a, p. 43) observed that Indian 
Territory was, along with Alaska and the Canal Zone, 
one of few territories for which Congress “served[d] as 
the sole or principal legislative agency.” This did not 
disorient judicial administration, because the 1890 or-
ganic act for the Territory of Oklahoma (26 Stat. 81, 93) 
provided that “the Constitution and all the laws of the 
United States not locally inapplicable shall, except so far 
as modified by this act, have the same force and effect as 
elsewhere within the United States.” Indian rights were 
also assured: “nothing in this act shall be construed to 
impair any right now pertaining to any Indians or In-
dian tribe in said territory under the laws, agreements, 
and treaties of the United States” (26 Stat. 81, 82; em-
phasis added). However, with the intersection of set-
tlers and the numerous tribes that had been removed 
to Indian Territory, the courts were required to address 
many treaty-based questions.
Indian affairs was an issue in Idaho Territory too, and 
Jackson (1945) began his article, covering the years 1863 to 
1870 there, by citing ratified treaty number 323, the Treaty 
with the Nez Perces, 1863 (Kappler, 1904, pp. 843-848) and 
the subsequent difficulties for both the Indians and the 
Territorial citizens. Annuity funds earmarked for the Nez 
Perce were under constant danger; accusations flew be-
tween the Governor, David W. Ballard, and the legisla-
ture; local agents learned of potential outbreaks with the 
Indians over their missing monies, but the federal Indian 
Office was kept in the dark. As Jackson remarked (p. 325): 
“Misappropriation of funds, political factionalism, and 
administrative chaos were the result. The economic and 
political development of Idaho was greatly retarded by 
federal maladministration during these years.”
The Table indicates, for ratified treaty number 323, 
two cases before the territorial Supreme Court of Idaho. 
In Langford v. Monteith (1876), the Court confirmed that 
the lower territorial court had jurisdiction in a dispute 
between two white citizens over trespass and contracts 
on land reserved to the Indians by this treaty, and that 
the courts “were bound to protect them in the same in 
the proceedings” (p. 617). In an appeal before the United 
States Supreme Court (Langford v. Monteith, 1880), these 
findings were affirmed, thereby supporting the find-
ings—and jurisdiction—of the territorial court. 
The earlier Pickett v. United States (1874) action before 
the Supreme Court of Idaho Territory concerned plain-
tiff’s allegations that his murder conviction in a lower 
court was in error and he believed that he should have 
been tried under Territorial, and not under federal, laws. 
The Court concluded that “district courts of the territory 
are not United States courts, but territorial courts, hav-
ing the jurisdiction of the circuit and district courts of 
the United States conferred upon them” (p. 525). The 
conviction was affirmed.
Thus, the transition from Territorial administration to 
one under statehood was relatively straightforward for 
these judicial systems, even with all the attendant prob-
lems of patronage, political influence peddling among 
cronies from back East, lack of sensitivity by them to lo-
cal issues, and the fundamental credential as “one of the 
weakest parts of the territorial administration” (Pome-
roy, 1947, p. 61). Pomeroy noted further that these ju-
diciaries were “tolerable and lasted only because [they] 
fitted loosely though badly, and because the prospect of 
early statehood lay always before westerner and east-
erner alike” (p. 61). The questions adhering to the con-
tents of the treaties drawn between the Indian Nations 
and the federal government that were adjudicated in 
these territorial fora later became local questions for the 
courts of these States formed from these Territories. In 
their Table, Bernholz and Weiner (2005) identify, for 
example, two cases that cited the same Treaty with the 
Nez Perces, 1863; both of these actions concerned gath-
ering rights assured by treaties signed by Isaac I. Ste-
vens, as Territorial Governor of Washington, prior to 3 
March 1863 when Idaho was created as a Territory from 
this larger area. The numerous citations to ratified In-
dian treaties or supplementary treaties, which appear 
in that article, demonstrate that these instruments con-
tinued to appear before the courts, as valid covenants 
with the federal government, after all the Territories had 
disappeared. 
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